
TERMS OF TRADE
1. RECITALS
1.1 Innovative Design and Build Group ACN 613 339 656 (IDBG) carries on the business of Building and Construction and supplies Products and Services to customers.
1.2 The Customer has requested and IDBG has agreed to enter into this Agreement for the purpose of supplying Products and Services to the Customer in accordance with this Agreement and the attached Order or Quote.

1.3 The Customer is deemed to have read and understood and be immediately, jointly and severally bound by this Agreement when it places an Order or accepts a Quote.

2. DEFINITIONS AND INTERPRETATION

2.1 Definitions

In this Agreement, unless the context otherwise requires:

Agreement means this Terms of Trade, the Reference Schedule, and includes all attachments or annexures, amendments, or variations to this Agreement;

Customer  means any persons, companies or entities or persons acting on behalf of and with the authority of the Customer who:- (i) Is the other party to a contract for manufacture, sale or supply of Products or Services; (ii) Is named in or receives a quotation or sales invoice for the manufacture or sale of Products or Services by the IDBG; (iii) Purchases Products or Services from the IDBG: or (iv) Requests the IDBG to provide designs/drawings or specifications or manufacturing proposals for the manufacture of a Product.

Deliver or Delivery means delivery of the Products to the Customer;

GST means Goods and Services Tax as defined under the GST Act;

GST Act means A New Tax System (Goods and Services Tax) Act1999 (Cth);

Intellectual Property includes but is not limited to copyright, trademarks, designs, patents, processes and all other intellectual property that is capable of legal protection, regardless of whether such legal protection has been formally obtained;
Invoice means an invoice that complies with the taxation and other applicable laws of the country in which the invoice is issued. Where issued by IDBG to the Customer, the invoice should exclude GST;

Law means all applicable legislation, Acts, rules, regulations and by-laws current in the territory together with all amendments and replacing laws;

Notice means a notice in writing including those sent by facsimile, letter, email and conveyed in accordance with this Agreement;
Order means an Order placed by the Customer on IDBG for any of the Products and/or Services which Order must be in the form from time to time specified by IDBG;

Party or Parties means the Parties to this Agreement as specified in the Order, and includes their lawful successors and assigns. Any reference to a party will include, where applicable, any subsidiary controlled by a Party or by the same persons who control that Party;

Price List means the Product and corresponding price list provided by IDBG to the Customer for the purposes of this Agreement, as annexed to this Agreement;

Products include all the Products listed in an Order or Quote by the Customer and all components of the Products; 
Purchase Price means the amount payable by the Customer to IDBG for the Products; 
Quote means an estimate for a particular Product and/or Service provided by IDBG to the Customer which if accepted is binding on the Customer; and
Services include all of he services provided by IDBG to the Customer in an Order or Quote
2.2 Interpretation

In this Agreement:

(a) words importing any genders include all genders;

(b) words importing the singular include the plural and vice versa;

(c) a reference to a person, corporation, trust, partnership, unincorporated body or other entity includes any of them;

(d) a reference to a person includes anybody that is recognised by Law in the territory as such, whether as a natural person or a body corporate;

(e) a reference to a party to this Agreement or another agreement or document includes the party’s successors and permitted substitutes or assigns (and, where applicable, the party’s legal representatives);

(f) a reference to currency shall mean AUD exclusive of any taxes; and

(g) a reference to legislation or regulations shall include all amendments and re-enactments.
2.3 Applicability
This Agreement applies to all Products supplied or to be supplied by IDBG to the Customer. Unless expressly agreed to otherwise by IDBG in writing, this Agreement overrides and supersedes any agreement or understanding between the parties and any other documents, including any terms and conditions contained in an Order.
3. QUOTES AND ORDERS
3.1 The Customer has requested and IDBG has agreed to provide a Quote for Products and/or Services.

3.2 The Quote is only capable of acceptance in writing for 30 days from the date it is given to the Customer.
3.3 If the Products are above a threshold Purchase Price, as directed by IDBG in its sole discretion from time to time, and the Customer accepts the Quote, IDBG will email a confirmation of the Order to the Customer and include a direction to pay a deposit. Delivery of the Products or Services will not occur until payment of any such deposit required. 
3.4 If the Customer does not accept the Quote or the acceptance date for the Quote has lapsed, the Quote will be deemed expired. If the Customer later requests an Order based on an expired Quote, IDBG may issue a new Quote with the updated Purchase Price.
3.5 Unless otherwise stated all specifications, drawings and particulars of weights, dimensions and performance characteristics submitted are approximate only. Descriptions and illustrations contained in catalogues, price lists and other written material are intended merely to present a general idea of the goods described therein and none of these shall form part of the contract.
4. CUSTOMER’S OBLIGATIONS

4.1 The Customer agrees that it will undertake its own due diligence as to the suitability of the Products and Services to their needs and requirements.

4.2 The Customer will not intentionally deface, obscure or remove from any of IDBG Intellectual Property from Products. This is an essential term.
5. INTELLECUTAL PROPERTY

5.1 All drawings, illustrations, display material, specifications and other literature and materials for or relating to the Products and whether or not supplied by or on behalf of the IDBG to the Customer shall remain the exclusive property of the IDBG and shall not be transferred to any other party without the previous written consent of the IDBG. 
5.2 The Customer shall not use, reproduce or impart any information contained therein to any third party without the previous written consent of the IDBG. 
5.3 Where the IDBG has followed a design, sample or instruction furnished or given by the Customer, the Customer shall indemnify the IDBG against all damages, penalties, costs and expenses to which it may become liable through any work required to be done in accordance with those instructions involving an infringement of a patent, trademark, registered design, copyright or common law right.

6. TRANSFER OF TITLE AND RISK

6.1 The Customer accepts the risk of loss or damage to the Products from the time that the Products are Delivered.

6.2 Title to the Products transfers from IDBG to the Customer upon full payment of the Purchase Price for the Products. Until Products are paid in full or used in a manufacturing or construction process, the Customer must:

(a) keep the Products safe and free from deterioration, destruction, loss or harm, clearly designate the Products are the property of IDBG;

(b) store the Products in such a way that they are clearly identified as the property of IDBG; and

(c) keep full and complete records of the physical location of the Products and the ownership of the Products by IDBG.
6.3 This reservation of title and ownership is effective whether or not the Products have been altered from their supplied form, or commingled with other goods.

6.4 Should the Customer default in payment IDBG may enter the Customer’s premises and retake possession of and permanently retain any Products for which full payment has not been received by IDBG and may revoke all liability of the Customer on the contract of sale and delivery of such Products.
6.5 The Customer irrevocably grants to the IDBG its agents and servants an unrestricted right and license without notice, to enter premises occupied by the Customer, to identify and remove any goods which are the property of the IDBG. In terms of these conditions as aforesaid and without in any way being liable to the Customer or any person claiming through the Customer, the IDBG shall have the right to sell or dispose of any of such goods so removed or otherwise in its sole discretion and shall not be responsible for any loss occasioned thereby.
6.6 The IDBG may deliver any of the goods progressively and shall then be entitled to payment progressively for the items of goods delivered in such amounts, as the IDBG shall reasonably determine. If the Customer fails to make a progress payment within the IDBG's normal trading terms, then the IDBG shall be entitled to withhold manufacture or delivery of the remainder of the goods without incurring liability for such delay.
7. PERSONAL PROPERTY SECURITIES ACTY 2009 (PPSA)

7.1 The Customer acknowledge that these terms constitute a Security Agreement which creates (or may create) a Security Interest in favour of the IDBG and in all Personal Property previously supplied by the IDBG to the Customer (if any) and all after acquired Personal Property supplied to the Customer by the IDBG (or for the Customer's account) to secure the payment from time to time and at a time, including future advances. The Customer agrees to grant to The IDBG a Purchase Money Security Interest.

7.2 The Customer accepts, acknowledges and agrees that:

7.3 pursuant to the retention of title clause in clause 7.1, the IDBG obtains a Security Interest in all Goods and Services supplied by the IDBG to the Customer on credit, including any Commingled Goods;

7.4 the IDBG can, without notice to the Customer, seek Registration of its Security Interest on the PPSR; and

7.5 Pursuant to section 275(6) of the PPSA, the Customer agrees the IDBG is not required to disclose to an interested person information pertaining to the IDBG's Security Interest unless required to do so pursuant to the PPSA or at law generally.

7.6 The Customer will:

7.7 sign any further documents and/or provide any further information (which information the Customer warrants to be complete, accurate and up-to-date in all respects) which the IDBG may reasonably require to enable perfection of its Security Interest or registration of a Financing Statement or Financing Change Statement on the PPSR;

7.8 not register a Financing Change Statement or make a demand to alter the Financing Statement pursuant to section 178 of the PPSA in respect of the Goods, including any services, without the prior written consent of the IDBG;

7.9 give the IDBG not less than 14 days written notice of any proposed change in their name and/or any other changes in their details (including but not limited to, changes in their address, facsimile number, email address, trading name or business practice); indemnify the IDBG against any costs the IDBG incurs in perfecting and maintaining its perfected Security Interest in the Goods or such other Personal Property under the PPSA and any costs the IDBG may incur in the course of enforcing any of its rights under this Agreement, the PPSA or at law generally; procure from any persons considered by the IDBG to be relevant to its security position, such agreement and waivers as the IDBG may at any time reasonably require;

7.10 To the extent permitted by the PPSA the Customer waives its rights to:

(a) receive a notice under any of subsections 95(1), 121(4), 129(2) and 130(1) and sections 135 and 157 of the PPSA; 
(b) receive a statement that includes the information referred to in paragraph 132 (3)(d) of the PPSA ; 
(c) receive a statement under subsection 132(4) of the PPSA; redeem Collateral after default under section 142 of the PPSA unless the lessor agrees in writing to such redemption; 
(d) reinstate the Security Agreement under section 143 of the PPSA ; and give a Notice of Objection under section 137 of the PPSA.
8. PERSONAL GUARANTEE

8.1 If the Customer is a body corporate, upon request by IDBG, each person who is a director as at the date an Order is placed will, inconsideration of IDBG entering into the Agreement with the Customer, jointly and severally guarantee to IDBG all of the Customer’s obligations under the Agreement, including the punctual payment of any amounts due and owing to IDBG.

8.2 The guarantors waive any rights they may have of first requiring IDBG to proceed against the Customer or any other person before making a claim against the guarantors.

8.3 A guarantee given under this clause is a continuing guarantee to which is irrevocable, unconditional and absolute in all circumstances, and will remain in force until all amounts payable in accordance with the Agreement are fully paid to IDBG.

9. PRODUCT DEFECTS AND GENERAL LIABILITY

9.1 The Products will be fit and Merchantable at that time, and will meet and be in accordance with the applicable standards and Laws in the territory; andIf the Products are defective, then the Customer must notify IDBG in writing within five (5) days of the Delivery. If notice is received within this timeframe, IDBG may either replace or repair or pay the cost of repair or replacing the defective Products at its own cost.

9.2 The Customer must return the defective Products to IDBG and IDBG will effect the refund or replacement within five (5) days of the receipt and inspection of the returned Products. The Customer is responsible for all associated costs in returning the defective Products. IDBG is not liable for returning any Products lost in transit.

9.3 Credit notes are offered for any refunds. Refunds are provided using the same method of the original payment method used for the Order.

9.4 IDBG is not required to provide a refund or replacement if the Products are not defective.
10. PRICES, ORDERS AND PAYMENTS

10.1 Once the Customer has confirmed and accepted the Order or Quote, the Customer can no longer cancel it.

10.2 The prices for the Products are exclusive of GST, any other taxes, duties, charges, and delivery costs. GST and any other applicable taxes, freight, duties, charges and costs will be payable by the Customer in addition to the price of the Products.

10.3 Prices for freight, postage or delivery fees will be determined once the Order or Quote is confirmed and will be indicated on the Invoice. 

10.4 The Customer must pay for all items of the Products and/or Services ordered in such a manner as IDBG may reasonably require and in accordance with any direction given by IDBG. This is an essential term.

10.5 Without limiting the foregoing, IDBG accepts the following payment methods:

(a) direct deposit;

(b) credit card; and

(c) business or company cheque payable to #Name of Co#.

11. PAYMENT TERMS

11.1 The Customer must pay GST and any other taxes, duties, and government charges imposed or levied on the Products in connection with this Agreement. Unless otherwise indicated, the Purchase Price and all other consideration for any supply made under this Agreement are exclusive of any GST imposed on the supply.
11.2 The Customer’s liability to pay for the Products will not be offset, reduced or affected in any way as a result of any returns of, or credits or rebates relating to the Products unless otherwise agreed to in writing by IDBG.
11.3 If the Customer fails to make a payment when it is due, IDBG shall, in addition to all other rights and remedies available under this Agreement at law or in equity, be entitled to charge Default Interest at the rate of 4% per annum plus the interest rate set by the Reserve Bank of Australia.
11.4 IDBG reserves the right to pass any debts incurred under this Agreement to a collection agency, where by debt collection fees will be added. In addition to any outstanding amounts, the Customer agrees to indemnify IDBG for all legal costs (on a solicitor and client or full indemnity basis, whichever is greater) and other expenses incurred by IDBG in connection with a demand, action, or other proceeding (including mediation, out of court settlement or any action taken for recovery of the debts from the Customer) arising out of a breach of the terms of this Agreement, including the failure by the Customer to pay an amount by the due date.
11.5 Default Interest pursuant to clause 10.3 shall be:
(a) payable on demand; and

(b) calculated daily from the date the payment was due to the actual date that the payment is made in full.

11.6 Any Payment the Customer makes to IDBG shall first be credited against any Default Interest accrued pursuant to this clause 10 to the actual date of payment.

11.7 The Customer may not cancel an Order or an accepted Quote, or any part of it.

11.8 Without prejudice to IDBG’s right to refuse consent for the Customer to cancel an Order under clause 10.7, as a condition of giving such consent IDBG may require that the Customer pay any and all costs reasonably incurred by IDBG in relation to the cancelled Order or the cancelled part of the Order plus a reasonable profit to the date of cancellation.

11.9 In event of Default, IDBG may not in its sole discretion not approve or process any further Orders requested by the Customer until such a time that full payment is received for the Default.
11.10 IDBG may in writing cancel an Order without liability to the Customer (save as required by relevant laws) if:

(a) IDBG reasonably forms the opinion that the Customer is insolvent or at material risk of insolvency;

(b) the Customer fails to pay any amount for the Products or Services on the due date; or

(c) IDBG reasonably forms the opinion that supplying Services to the Customer may have a negative impact upon  IDBG’s business or commercial reputation or image.
11.11 The Customer hereby gives the IDBG the authority to make inquiries from credit reporting agencies as to the credit and financial responsibility of the Customer and or its partners or Directors as required by the IDBG from time to time. 
11.12 Any director or shareholder (owning at least 15% of the shares) of the Customer company shall be personally liable for the performance of the Customer’s obligations under these terms and conditions..
11.13 A statement in writing signed by an authorised officer of IDBG setting out the moneys due and owing to IDBG at the date of the statement shall be sufficient evidence of the amount so due and owing until the contrary is proven.
12. DELIVERY OF PRODUCTS
12.1 Once an Order is confirmed, the Customer must a reasonable time for confirmation of Delivery if the Products are to be delivered. 

12.2 Proofs of Delivery will be supplied only if requested within 30 days of the original dispatch date.

12.3 Upon Delivery of the Products: 

(a) the Customer must promptly visually inspect the Products; 

(b) within 14 days of such receipt, give IDBG Notice of any Products that are defective; 

(c) arrange for such Products to be returned to IDBG at IDBG’s  expense; and
(d) if no Notice is given in that time, the Products will be deemed to be fit for purpose except in respect to any relevant defects not reasonably apparent on inspection.

12.4 IDBG will do all things commercially reasonable to replace any defective Products as soon as possible.
13. INTELLECTUAL PROPERTY INDEMNITY

The Customer shall indemnify IDBG against any loss, costs, expenses, demands or liability, (on a full indemnity basis) whether direct or indirect, arising out of a claim by a third party alleging the Products infringe any person’s intellectual or industrial property rights, or any applicable standards or Laws in the territory.
14. GENERAL INDEMNITY

14.1 Except as provided by these terms, IDBG shall not be under any liability, whether in contract or otherwise in respect of defects in Products  delivered or for any injury, damage or loss resulting from such a defect or from any work done in connection there with except to the extent that any statute applicable to these conditions prevents the exclusion, restriction or modification of such condition or warranties.

14.2 Not withstanding any other provisions of the contract IDBG  shall not be liable to the Customer for any loss of profit or of contract howsoever arising nor shall IDBG be under any liability whether in contract or otherwise nor for any injury, damage or loss whether consequential or otherwise save as is expressly provided in these conditions.
15. LIMITATION OF LIABILITY UNDER ACL

15.1 To the extent that goods supplied by the Supplier are not goods of a kind ordinarily acquired for personal, domestic or household use and the Customer is deemed to be a consumer for the purposes of section 64A of the Australian Consumer Law, the Customer agrees that the Supplier’s liability for a failure to comply with a consumer guarantee that the Customer may have a benefit under the Australian Consumer Law (other than a guarantee under ss 51 (title), 52 (undisturbed possession) and 53 (undisclosed securities), is limited to, at the option of the Supplier, one or more of the following:

(d) replacement of the goods or the supply of equivalent goods;

(e) the repair of the goods;

(f) the payment of the cost of replacing the goods or of acquiring equivalent goods; or

(g) equivalent goods; or 

(h) the payment of the cost of having the goods repaired.

15.2 To the extent that services supplied by the Supplier are services other than services of a kind ordinarily acquired for personal, domestic or household use or consumption, the Supplier’s liability for failure to comply with a consumer guarantee that the Customer may have the benefit of is limited to, at the option of the Supplier:

(i)  the supply of the services again; or

(j) the payment of the cost of having the services supplied again.

16. UNPAID RIGHTS

16.1 Where the Customer has left any item with the IDBG for repair, modification, exchange or for the IDBG to perform any other service in relation to the item and the IDBG has not received or been tendered the whole of the price, or the payment has been dishonored, the IDBG shall have:

(a) A lien on the item;

(b) The right to retain the item for the price while the IDBG is in possession of the item;

(c) A right to sell the item

16.2 The lien of the IDBG shall continue despite the commencement of proceedings, or judgment for the price having been obtained.

17. TERMINATION

17.1 Customer’s Breach

IDBG is entitled to terminate this Agreement by giving Notice to that effect to the Customer if any of the following events occur:

(a) The Customer fails to pay any amount owing to IDBG within 60 days of the date of a written request by IDBG to make payment;

(b) The Customer becomes insolvent;

(c) The Customer commits any breach of this Agreement and fails to remedy that breach within 30 days of the date of a written request from IDBG to do so;

(d) The Customer fails to follow any reasonable and lawful direction given by IDBG for the purposes of safe guarding IDBG’s  Intellectual Property or Confidential Information; or

(e) The Customer breaches any term of this Agreement that is expressed to be an essential term.

17.2 Notwithstanding termination of this Agreement, the obligations therein will continue to be binding on the Parties and fully enforceable in respect to the rights and obligations of each Party relating to:

(a) the payment of any sum;

(b) Product warranties;

(c) Confidential Information;

(d) return of property and transfer of Intellectual Property; and

(e) obligations in this Clause and otherwise in the Agreement that are expressly intended to apply after termination.

18. RELATIONSHIP

18.1 The Parties acknowledge that they are not in partnership, there is no joint venture between them or franchise arrangement, and that the only relationship between them is that of service provider (in the case of IDBG and as customer or Customer (in the case of the Customer) in respect of the Products on the terms in this Terms of Trade. Neither Party may claim or hold itself out as having any other relationship, authority, right or entitlement to represent or act as agent of the other or to have any interest or shareholding in the other.

18.2 It is expressly agreed that nothing in this Agreement will give rise to any fiduciary relationship between IDBG and the Customer and neither Party owes any fiduciary duty to the other in respect of its conduct.

18.3 It is expressly acknowledged that nothing in this Agreement confers upon IDBG the right to direct the Customer to conduct its business in particular way. The Customer acknowledges that it has not paid any premium or other sum as consideration for entering into this Agreement nor has it been required as a precondition to entering into this Agreement to purchase any Products or pay for any training or other services.

19. GENERAL

19.1 Variations

This Agreement may only be varied in writing signed by both the Parties.

19.2 Waiver

(a) The waiver by any Party of any right or entitlement or to claim in respect of any breach of this Agreement must be in writing signed by the Party so waiving. No purported waiver that is not in writing and signed by the waiving Party will have any effect whatsoever.

(b) A waiver will not preclude that waiving Party from relying upon any such right or entitlement arising in the future or to claim in respect of any subsequent breach of this Agreement even if that future right, entitlement or subsequent is the same as that previously waived.

19.3 Notices

(a) All Notices or requests given by either Party to the other are deemed to have been properly given if posted by mail or emailed to the email addresses set out in Item 1 of the Reference Schedule.

(b) Any Notice or request sent by email will be deemed served on the day after being emailed. An email record will be conclusive evidence of the date of emailing. Any Notice or request sent by mail will be deemed served 14 days after the date of posting, not including the date of posting.

(c) Any Notice or request sent by a Party to the other must be signed by a director or officer of the sending Party or appear on its face (where a email) to be so signed.

(d) All Notices must be given in English.

(e) Either Party may change its details for service of a Notice by serving a Notice on the other party setting out its new address for service or other contact address.

19.4 Force Majeure

Except for obligations to make payment, delay or non-performance by any Party will be excused if such delay or non-performance is due to an event or events outside the Party’s reasonable control, including but not limited to:

(d) acts of god;

(e) natural disasters;

(f) sabotage;

(g) accident;

(h) riot;

(i) shortage of supplies, equipment, and materials;

(j) strikes and lockouts;

(k) civil unrest; or

(l) malicious damage.

19.5 Severability

If any clause of this Agreement is invalid under any applicable such Law, the clause will be limited, narrowed, construed or altered as necessary to render it valid, but only to the extent necessary to achieve such validity. If necessary the invalid clause will be deleted from the Agreement and the remaining clauses will remain in full force and effect.

19.6 Counterparts

This Agreement may be executed in counterparts, each of which will be deemed to be an original and all of which together will constitute one instrument and Agreement.

19.7 Entire Agreement

(a) This Agreement represents the entire agreement between the Parties relating to the subject matter of the Agreement and supersedes all prior agreements, understandings, representations and warranties relating to the subject matter of this Agreement. 

(b) Neither Party has relied on or been induced by any representations or promises made to it prior to entering into this Agreement in reaching its decision to enter into this Agreement on these terms.

19.8 Governing Law and Jurisdiction

It is agreed by the Parties that this Agreement is to be construed in accordance with the Laws of Australia and each Party covenants that it submits to the jurisdiction of the Courts of the State or territory in which IDBG is located for the resolution of any dispute under the Agreement.
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